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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

N.I. Case No. 43/2015 

u/s 138 of N.I. Act 

Punit Jalan......Complainant 

-Vs- 

1. Uttar Kampith Mahavidyalaya (Sr.), Jagara 

 (represented by its Principal & Secretary.) 

2. Sri Pankaj  Kumar Roy, Principal & Secretary, Uttar 

Kampith Mahavidyalaya (Sr), Jagara 

   3. Dr. Tarun Ch. Sarma, Ex-Principal & Secretary,  

  Uttar Kampith Mahavidyalaya (Sr), Jagara 

............Accused(s) 

                                PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the complainant : Sri D. N. Deka, Advocate 

For the accused       : Sri A. Mazid & Smti. D. Barman, Advocates 

Dates of evidence    : 07-01-17, 25-07-17, 14-09-17, 27-04-18, 27-07-  

     18 & 28-08-18 

Date of argument    : 20-12-2018 & 29-12-2018 

Date of judgment    : 04-01-2019   

                       

J U D G M E N T 

1. The complainant Punit Jalan who is the one of the partner of Chiranjilal & 

Co. filed the complaint on 25-05-2015 stating that accused Tarun Ch. Sarma 

approached him for purchasing various construction material such as rod, 
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structural iron and miscellaneous hardware goods for construction works of Uttar 

Kampith Mahavidyalaya, Jagara on credit to which he agreed and accordingly, 

supplied various construction materials worth Rs.7,55,559/- to Uttar Kampith 

Mahavidyalaya, Jagara. The accused Tarun Sarma issued cheque no. 526030 on 

30-12-2014 for Rs.7,55,559/- in the name of Chiranjilal & Co. drawn on SBI 

Piplibari Branch. The said cheque was deposited in his account maintained at SBI 

Nalbari Branch for collection of money but the same was returned unpaid due to 

insufficient fund. He issued a demand notice to the accused vide registered post 

with A/D on 10-04-2015 but the accused person did not pay the cheque amount. 

As per electronic record of the postal website the pleader's notice was delivered 

to the accused on 13-04-2015. 

2. Cognizance was taken u/s 138 NI Act against the accused. Particulars of 

offence u/s 138 NI Act was read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i)Whether the accused persons received the demand notice issued by the 

complainant regarding the dishonor of the cheque? 

ii)Whether the complaint is barred by limitation? 

iii)Whether the cheque was dishonoured for insufficient funds in the account of 

the accuseds ? 

iv)Whether the cheque was issued for the discharge of any legally enforceable 

debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The complainant examined three witnesses including himself. The defence 

examined two witnesses. The 313 Cr.P.C. statement of the accused persons were 

recorded wherein they took the plea of innocence and false implication. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows: 
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Point No (i) : Whether the accused persons received the demand notice 

issued by the complainant regarding the dishonor of the cheque? 

5. The complainant stated in his complaint and in his evidence on affidavit 

as PW 1 that on 10-04-2015 Exhibit 1 demand notices were issued to the 

accuseds vide registered post with A/D. The  notices were received by the 

accuseds  on 13-04-2015. The postal receipts has been exhibited as exhibit 1(3) 

and the acknowledgement card has been exhibited as exhibit 1(4). The 

track consignment report has been exhibited as exhibit 2. 

6. DW 1 Pankaj Kr. Roy deposed during cross examination that on 13-04-

2015 he was the Principal of Uttar Kampith Mahavidyalay (SR), Jagara. and he 

received the Exhibit 1 demand notice. DW 2 Tarun Sarma admitted during his 

cross examination he received the Exhibit 1 demand notice.This point is decided 

in the affirmative in favour of the complainant. 

Point No ii) : Whether the complaint is barred by limitation? 

7. PW 1 deposed that on 24-03-2015 he presented the Exhibit 3 cheque at 

State Bank of India, Nalbari Branch for realization of the cheque amount but the 

same was returned unpaid due to insufficient fund on 24-03-2015. The cheque 

return memo has been exhibited as exhibit 4. He issued a demand notice to 

accused no 1,2 & 3 vide registered post with A/D on 10-04-2015 but the accused 

persons did not paid the cheque amount. As per electronic record of the postal 

website the demand notice were delivered to the accuseds on 13-04-2015. The 

accuseds admitted the receipt of the demand notice. 

8. It appears that the complaint was filed on 25-05-2015 which is within the 

period of limitation as per section 142 (b) NI Act. This point is decided in the 

negative in favour of the complainant. 

Point No iii) : Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

9. PW 2 Naba Kamal Das who is the Asstt. Branch Manager, SBI Nalbari 

Branch deposed that the Exhibit 4 memo of return dated 24-03-2015 was issued 

from his branch in connection with Exhibit 3 cheque no. 526030 of an amount 

Rs.7,55,559/- issued by the authorised signatory for Uttar Kampith 
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Mahavidyalaya. The exhibit 4 return memo was issued by cashier Banamali 

Rajbongshi with seal of his branch. 

10. PW 3 Chandra Kanta Haloi who is Customer Assistant, SBI, Piplibari 

Branch brought the statement of account of Uttar Kampith Mahavidyalaya 

bearing account no. 32384517637 from the period 30-12-2014 to 24-03-2015 

which was exhibited as Exhibit 5. He deposed that in the statement of account 

no transaction was there prior to 05-01-2015 and after 10-02-2015 by the 

account operator. On 10-02-2015 the balance in the said account was 

Rs.89,745/-. 

11. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused no 1. This point is decided in the affirmative 

in favour of the complainant. 

Point No iv) : Whether the cheque was issued for the discharge of any 

legally enforceable debt or liability? 

12. PW 1 deposed that he is one of the partner of Chiranjilal & Company, 

accused no 3 Tarun Ch. Sarma approached him for purchasing various 

construction material such as rod, structural iron and miscellaneous hardware 

goods for construction works of Uttar Kampith Mahavidyalaya (SR), Jagara on 

credit to which he agreed and accordingly, supplied various construction 

materials worth Rs.7,55,559/- to Uttar Kampith Mahavidyalaya (SR), Jagara. The 

accused no 3 Tarun Sarma issued cheque no. 526030 on 30-12-2014 for 

Rs.7,55,559/- in the name of Chiranjilal & Company drawn on SBI, Piplibari 

Branch. The said cheque was deposited in his account maintained at SBI Nalbari 

Branch for collection of money but the same was returned unpaid due to 

insufficient fund on 24-03-2015. 

13. DW2/accused no 3 Dr. Tarun Sarma deposed during his examination in 

chief that he retired as Principal, Uttar Kampith Mahavidyalaya on 31-12-2014. 

He admitted to have issued the cheque on behalf of Uttar Kampith 

Mahavidyalaya. On the date of his retirement he handed over charge to Dr. 

Pankaj Kr. Roy. He was not the Principal of the college on the date on which the 

cheque bounced. DW 2 admitted during cross examination that the complainant 

used to supply materials to the college since many years. Part payment were 
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made to the complainant during his tenure in respect of the materials supplied. 

The earlier payment was made to the complainant through cheque. At the time 

of his retirement an amount of more than Rs.12 lakhs was due to be paid to the 

complainant by the college. Two numbers of cheque of Rs.6 lakhs each was 

issued to the complainant by him as Principal-cum-Secretary. Two numbers of 

cheques were issued as the maximum limit of a single cheque was Rs.10 lakhs. 

Exhibit 3 is one of the cheque and Exhibit 3(1) is his signature as Principal-cum-

Secretary. He issued the cheque after approval of the governing body and the 

construction committee.    

14. DW 1/accused no.2 Pankaj Kr. Roy deposed that he is the present I/C 

Principal of Uttar Kampith Mahavidyalay(SR), Jagara. He took charge as a 

Principal I/c in the Uttar Kampith Mahavidyalay, Jagara on 15-02-2015 from Dr. 

Tarun Sarma who was Principal at the relevant time. 

15. In the case of Rangappa vs Sri Mohan reported in (2010)11 SCC 

441, the Honble Supreme Court held that once issuance of a cheque and 

signature thereon are admitted, presumption of a legally enforceable debt in 

favour of the holder of the cheque arises. It is for the accused to rebut the said 

presumption. 

16. It appears from the evidence on record that the accuseds had failed to 

discharge the initial burden to rebut the presumption raised in favour of the 

complainant u/s 118 and 139 of the Negotiable Instruments Act. 

17. The complainant has been able to prove that the cheque was issued for 

the discharge of legally enforceable debt or liability. This point is decided in the 

affirmative in favour of the complainant. 

18. It appears that Uttar Kampith Mahavidyalay(SR), Jagara is an educational 

institution and is managed by a governing body and is thus a juristic entity and 

proceedings are maintainable against it and it comes within the ambit of a 

company in terms of section 141 of the Negotiable Instruments Act. 

19. Section 141 of The Negotiable Instruments Act, 1881 reads as under 

141 Offences by companies. — 
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(i) If the person committing an offence under section 138 is a company, every 

person who, at the time the offence was committed, was in charge of, and was 

responsible to the company for the conduct of the business of the company, as 

well as the company, shall be deemed to be guilty of the offence and shall be 

liable to be proceeded against and punished accordingly: Provided that nothing 

contained in this sub-section shall render any person liable to punishment if he 

proves that the offence was committed without his knowledge, or that he had 

exercised all due diligence to prevent the commission of such offence. 

[Provided further that where a person is nominated as a Director of a company 

by virtue of his holding any office or employment in the Central Government or 

State Government or a financial corporation owned or controlled by the Central 

Government or the State Government, as the case may be, he shall not be liable 

for prosecution under this Chapter.] 

(2) Notwithstanding anything contained in sub-section (1), where any offence 

under this Act has been committed by a company and it is proved that the 

offence has been committed with the consent or connivance of, or is attributable 

to, any neglect on the part of, any director, manager, secretary or other officer of 

the company, such director, manager, secretary or other officer shall also be 

deemed to be guilty of that offence and shall be liable to be proceeded against 

and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) “company” means any body corporate and includes a firm or other 

association of individuals; and 

(b) “director”, in relation to a firm, means a partner in the firm. 

20. The Honble Supreme Court of India in S.M.S. Pharmaceuticals Ltd vs 

Neeta Bhalla & Anr reported in (2007) 4 SCC 70 held that -the liability of a 

Director must be determined on the date on which the offence is 

committed. There may be a large number of Directors but some of them may 

not associate themselves in the management of the day to day affairs of the 

Company and, thus, are not responsible for conduct of the business of the 

Company. The averments must state that the person who is vicariously liable for 

commission of the offence of the Company both was incharge of and was 
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responsible for the conduct of the business of the Company. Requirements laid 

down therein must be read conjointly and not disjunctively. When a legal fiction 

is raised, the ingredients therefore must be satisfied. 

21. The Hon'ble Supreme Court of India in Dashrath Rupsingh Rathod v. 

State of Maharashtra reported in  (2014) 9 SCC 129 held that - As per 

section 138 NI Act -The return of the cheque by the drawee bank alone 

constitutes the commission of offence .The ingredients of offence under section 

138 NI Act are (a) cheque is drawn by the accused on an account maintained by 

him with a banker  (b)the cheque amount is in discharge of a debt or liability and 

(c) the cheque is returned unpaid for insufficiency of fund or that the amount 

exceeds the arrangement made with the bank ,the offence standing committed 

the moment the cheque is returned unpaid. 

22. The Honble Supreme Court of India in K.K. Ahuja vs V.K. Vora reported 

in (2009)10 SCC 48 placed reliance on the decision  in S.M.S. Pharmaceuticals 

Ltd vs Neeta Bhalla & Anr reported in (2007) 4 SCC 70 and observed as under – 

“…………….Having regard to section 141 of Negotiable Instrument Act, when a 

cheque issued by a company is dishonoured, in addition to the company, the 

following persons are deemed to be guilty of the offence and shall be liable to be 

proceeded against and punished : 

(i) every person who at the time the offence was committed, was in charge of 

and was responsible to the company for the conduct of the business of the 

company; 

(ii) any Director, Manager, Secretary or other officer of the company with whose 

consent and connivance, the offence under section 138 has been committed; and 

(iii) any Director, Manager, Secretary or other officer of the company whose 

negligence resulted in the offence under section 138 of the Act, being committed 

by the company. 

While liability of persons in the first category arises under sub-section (1) of 

section 141, the liability of persons mentioned in categories (ii) and (iii) arises 

under sub-section (2). The scheme of the Act, therefore is, that a person who is 

responsible to the company for the conduct of the business of the company and 
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who is in charge of business of the company is vicariously liable by reason only of 

his fulfilling the requirements of sub- section (1). But if the person responsible to 

the company for the conduct of business of the company, was not in charge of 

the conduct of the business of the company, then he can be made liable only if 

the offence was committed with his consent or connivance or as a result of his 

negligence. 

Section 141 uses the words "was in charge of, and was responsible to the 

company for the conduct of the business of the company". It is evident that a 

person who can be made vicariously liable under sub-section (1) of Section 141 

is a person who is responsible to the company for the conduct of the business of 

the company and in addition is also in charge of the business of the company. 

There may be many directors and secretaries who are not in charge of the 

business of the company at all. The meaning of the words "person in charge of 

the business of the company" refer to a person who is in overall control of the 

day to day business of the company. 

The position under section 141 of the Act can be summarized thus : 

(i) If the accused is the Managing Director or a Joint Managing Director, it is not 

necessary to make an averment in the complaint that he is in charge of, and is 

responsible to the company, for the conduct of the business of the company. It is 

sufficient if an averment is made that the accused was the Managing Director or 

Joint Managing Director at the relevant time. This is because the prefix 

`Managing' to the word `Director' makes it clear that they were in charge of and 

are responsible to the company, for the conduct of the business of the company. 

(ii)In the case of a director or an officer of the company who signed the cheque 

on behalf of the company, there is no need to make a specific averment that he 

was in charge of and was responsible to the company, for the conduct of the 

business of the company or make any specific allegation about consent, 

connivance or negligence. The very fact that the dishonoured cheque was signed 

by him on behalf of the company, would give rise to responsibility under sub-

section (2) of section 141. 

(iii) In the case of a Director, Secretary or Manager (as defined in Sec. 2(24) of 

the companies Act) or a person referred to in clauses (e) and (f) of section 5 of 
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Companies Act, an averment in the complaint that he was in charge of, and was 

responsible to the company, for the conduct of the business of the company is 

necessary to bring the case under section 141(1). No further averment would be 

necessary in the complaint, though some particulars will be desirable. They can 

also be made liable under section 141(2) by making necessary averments 

relating to consent and connivance or negligence, in the complaint, to bring the 

matter under that sub-section. 

(iv) Other Officers of a company cannot be made liable under sub-section (1) of 

section 141. Other officers of a company can be made liable only under sub-

section (2) of section 141, be averring in the complaint their position and duties 

in the company and their role in regard to the issue and dishonour of the cheque, 

disclosing consent, connivance or negligence……………….. ”. 

23. The Honble Supreme Court of India in DCM Financial Services Ltd vs 

J.N.Sareen & Anr reported in 2008 (8) SCC 1 observed as under:        

"Section 141 of the Act provides for a constructive liability. A legal fiction has 

been created thereby. The statute being a penal one, should receive strict 

construction. It requires strict compliance of the provision. Specific averments in 

the complaint petition so as to satisfy the requirements of Section 141 of the Act 

are imperative. Mere fact that at one point of time some role has been played by 

the accused may not by itself be sufficient to attract the constructive liability 

under Section 141 of the Act." 

24. It appears that accused no. 2 Pankaj Kumar Roy present i/c Principal & 

Secretary admittedly took formal charge to his present post on 15-02-2015. A 

copy of the order taking charge has been exhibited as exhibit A and a list of 

documents which were not handed over to him at the time of taking charge has 

been exhibited as exhibit B. Accused no 2 appears to be in charge of, and is 

responsible to the college, for the conduct of the business of the college on 24-

03-2015 i.e the date of dishonour of the cheque. However accused no 2 is not 

the signatory of the cheque and there is no evidence to prove that accused no. 2 

had the knowledge about the transaction regarding issuance of the cheque by 

accused no 3 to the complainant towards discharge of liability of the college and 

as such vicarious liability of offence under section 138 of Negotiable Instruments 
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Act. cannot be fastened upon accused no 2 Pankaj Kr. Roy under under section 

141 of Negotiable Instruments Act. 

25. It appears that admittedly accused no 3 Tarun Sarma was the signatory of 

the Exhibit 3 cheque and he signed the cheque on 30-12-2014 on behalf of Uttar 

Kampith Mahavidyalay(SR), Jagara as its Principal & Secretary and not in his 

personal capacity. Uttar Kampith Mahavidyalay(SR), Jagara is the drawer of the 

cheque . Accused no 3 retired from service on 31-12-2014. The Exhibit 3 cheque 

was dishonoured on 24-03-2015 on account of insufficient fund in the account of 

Uttar Kampith Mahavidyalaya (SR), Jagara. He was not the Principal & Secretary 

of the college, on the date the offence under section 138 of Negotiable 

Instruments Act was committed. He having retired much prior to even 

presentation of the cheque for encashment, cannot be held vicariously liable 

under section 141 of Negotiable Instruments Act for the offence committed by 

the college, unless it is alleged and shown that even after retirement, he 

continued to control the affairs of the college and therefore continued to be a 

person in charge of and responsible to the college for the conduct of its business 

and by proving that the offence had been committed with his consent or 

connivance or was otherwise attributable to any neglect on his part. 

26. Considering the evidence on record, accused no 2 (Pankaj Kr. Roy) & 

accused no. 3 (Tarun Sarma) are accordingly acquitted of offence under section 

138 of Negotiable Instruments Act and set at liberty forthwith. Their bail bonds 

are further extended for six months. 

27. On appreciation of the testimony of witnesses and the materials available 

on record, I find accused no 1 [Uttar Kampith Mahavidyalay (SR), Jagara]  liable 

for commission of offence u/s 138 of the Negotiable Instruments Act, 1881 

accordingly, I hold the said accused no. 1 guilty u/s 138 N.I. Act and convict 

there under. Considering the nature of the offence and the other attending facts 

and circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958. The accused no. 1 [Uttar 

Kampith Mahavidyalay (SR), Jagara]  is sentenced to pay a fine of Rs.7,55,559/- 

(Rupees Seven lakhs fifty five thousand five hundred fifty nine) i.e. the cheque 

amount and in default of payment of fine, the representative of accused no. 1 

i.e. its Principal & Secretary, shall undergo S.I. for 3 month. The fine amount if 
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recovered be paid to the complainant Punit Jalan as compensation. A free copy 

of the judgment be furnished accordingly to the convict. 

Given under my hand and seal of this court on this 4th day of January 2019. 

 

    Addl. Chief Judicial Magistrate 
  Nalbari 

 

 

 

 

 

 

      APPENDIX 

Prosecution witness: 

PW 1- Punit Jalan 

PW 2- Naba Kamal Das, Asstt. Branch Manager, SBI Nalbari Branch 

PW 2- Chandra Kanta Haloi, Customer Asstt., SBI Piplibari Branch 

Prosecution Exhibits: 

Exhibit 1- Copy of demand notice along with postal receipt & A/D dated 10-04-2015 

Exhibit 1(1) & 1(2)- Signatures of Advocated Dwijendra Narayan Deka on demand 
notice 

Exhibit 1(3)- Postal receipt 

Exhibit 1(4)- Acknowledgment 

Exhibit 2- Electronic record of the post office 

Exhibit 3– Cheque dated 30-12-2014 

Exhibit 3(1)- Signature of Principal & Secretary, Uttar Kampith Mahavidyalaya (SR), 
Jagara 

Exhibit 4- Advice slip of the banker 

Exhibit 4(1)- Signature of Banamali Rajbongshi, Cashier of SBI Nalbari Branch 

Exhibit 5- Statement of account of Uttar Kampith Mahavidyalaya (Sr.), Jagara 

Defence witnesses : 
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DW 1- Pankaj Kr. Roy 

DW 2- Dr. Tarun Sarma 

Defence Exhibits : 

Exhibit A- Proceeding book 

Exhibit A(1)- Signature of Dr. Tarun Sarma 

Exhibit A(2)- Signature of Pankaj Kr. Roy 

Exhibit A(3)- Signature of Kanak Ch. Deka, President of Governing body 

Exhibit B- Register 

Exhibit B(1)- Signature of Tarun Sarma 

 
            Addl. Chief Judicial Magistrate, 

                    Nalbari 

 

04-01-2019 

  Complainant is present. Accused no. 1 is represented and the 
accused no. 2 & 3 are present. Judgment is pronounced and delivered in open 
court. 

  Considering the evidence on record accused no 2 Pankaj Kr. Roy & 
accused no. 3 Tarun Sarma are accordingly acquitted of offence under section 
138 of Negotiable Instruments Act and set at liberty forthwith. Their bail bonds 
are further extended for six months. 

  On appreciation of the testimony of witnesses and the materials 
available on record, I find accused no 1 [Uttar Kampith Mahavidyalay (SR), 
Jagara] liable for commission of offence under section 138 of the Negotiable 
Instruments Act, 1881 accordingly, I hold the said accused no. 1 guilty u/s 138 
N.I. Act and convict there under. Considering the nature of the offence and the 
other attending facts and circumstances of this case, I am not inclined to extend 
the benefit of the provisions of the Probation of Offenders Act, 1958. The 
accused no. 1 [Uttar Kampith Mahavidyalay(SR), Jagara]  is sentenced to pay a 
fine of Rs.7,55,559/- (Rupees Seven lakhs fifty five thousand five hundred fifty 
nine) i.e. the cheque amount and in default of payment of fine, the 
representative of accused no 1 i.e its Principal & Secretary, shall undergo S.I. for 
3 month. The fine amount if recovered be paid to the complainant Punit Jalan as 
compensation. 

  A free copy of the judgment be furnished accordingly. 

  Hence, this case stands disposed of. 

Addl. Chief Judicial Magistrate, 
     Nalbari 
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Later on , 

 Seen the prayer vide petition no. 6714/19 on behalf of accused 
no. 1 Uttar Kampith Mahavidyalay(SR), Jagara stating that the said accused 
intends to prefer an appeal against the judgment and prayed for time for 
submission of orders of the appellate court. Prayer is allowed till next date. 

 Fix on 04-02-2019 for payment/N.O. 

 

Addl. Chief Judicial Magistrate, 
Nalbari 


